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STATEMENT OF JURISDICTION
This Court has jurisdiction in this matter pursuant to Utah Code Annotated
§78A-4-103(2)(h).
ISSUES PRESENTED AND STANDARD OF REVIEW
Issue One: Res Judicata
Whether the trial court properly ruled that some of Wife's motion for order to
show cause claims were properly dismissed on the basis of res judicata. Husband
accepts the standard of review as outlined by Wife in her brief.
Issue Two: Contempt
Whether the trial court properly dismissed the Wife's request for a finding of
contempt of Husband by properly finding that Husband had in fact complied or
substantially complied with the trial court's previous orders, and whether that finding
alone defeats a finding of contempt. Husband accepts the standard of review as
outlined by Wife in her brief.
Issue Three: Dismissal
Whether the trial court properly dismissed Wife's order to show cause claims
after having reviewed the supporting documents, evidence, and heard argument from
both parties. Husband accepts the standard of review as outlined by Wife in her
brief.
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Issue Four: Attorney Fees Basis
Whether the trial court properly exercised its broad discretion in awarding
attorney fees to Husband against Wife in an enforcement action in which Husband
was found to have substantially prevailed and in which the trial court found a limited
award of attorney fees against Wife was a reasonable as a sanction against Wife for
her conduct. Husband accepts the standard of review as outlined by Wife in her brief.
Issue Five: Attorney Fees on Appeal
Whether the Husband should be awarded attorney fees and costs on appeal
having been awarded fees in the trial court.
DETERMANITIVE AUTHORITY
The determinative statutory provision involved in this case on the issue of
attorney fees (Issues "Four" and "Five") for an action to enforce a decree of divorce
is found in Utah Code 30-3-3(2):
In any action to enforce an order of custody, parent-time, child support,
alimony, or division of property in a domestic case, the court may award costs
and attorney fees upon determining that the party substantially prevailed upon
the claim or defense. The court, in its discretion, may award no fees or limited
fees against a party if the court finds the party is impecunious or enters in the
record the reason for not awarding fees.

STATEMENT OF THE CASE
This case involves the dismissal of Wife's claims raised by way of an order to
show cause proceeding to enforce the certain final orders in the parties' divorce case.
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The main issue involved in this case revolves around the parties' right to residual
income from a film ("The Best Two Years"), produced prior to the divorce
proceedings and while the parties were still married, and certain periodic accounting
which were to be made and exchanged between the parties. Also raised by Wife
were several minor issues relating to the internet, disclosure of assets prior to
settlement, and fees.
Husband filed a divorce case in October of 2004. R. at 7. The parties were
granted a bifurcated decree of divorce in November 2005 reserving all other issues
for trial. R. at 743. After a year of litigation, discovery, failed mediation, and trial
preparations, on the morning scheduled for the trial to begin in December 2005, the
parties reached a stipulation on all issues in the divorce case. R. at 780-81. Such
agreement was approved and accepted by the court in open court. R. at 780-81. The
parties' agreement was subsequently made a final order in an Amended Decree of
Divorce entered on January 20, 2006. Rc at 793-95. Paragraph 10 is the main
relevant paragraph of the Amended Decree, which provides: "The parties shall share
equally in the parties' right to future disbursements and revenues from the film The
Best Two Years." R. at 797.
Subsequently, on March 1, 2006, Wife filed her first pleading alleging that
Husband had not paid her proper share of the parties' right to the film distributions.
See R. at 823 and R. at 820, at p . On March 7, 2006, Wife filed her second
allegation that she has not been paid properly for the film distributions. R. at 831.
On June 7, 2006, and for the third time, Wife alleged non-compliance by Husband in
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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relation to the distributions of the funds from the film. R. at 930-58. These particular
allegations were resolved by the parties and by court order. R. at 1256 at ^[8. On May
9, 2007, by way of an order to show cause proceeding, Wife made her fourth
allegation that she was not paid properly from the proceeds of the film. R. at 1303.
On October 30, 2007, for the fifth time, Wife filed documents requesting relief for
alleged incorrect payments to her from the income from the film. R. at 1469. This
claim was denied by the court. R. at 1493. On April 25, 2008, for the sixth time,
Wife filed a counter-motion for contempt for not receiving her portion of the funds
Husband receives from the film. R. at 1858-59. This claim was resolved by the
parties by stipulation and subsequently reduced to a court order entered June 30,
2008. R. at 1880-84. This resolution of the case was intended to "end all litigation
between them from this date forward." R. at 1884, ^[1. This June 2008 order also set
out the "manner and method" of accounting that Husband would provide Wife for
the film funds on an ongoing basis. R. at 1882, f 13.
On September 11, 2009, and for the seventh time, Wife filed a motion for an
order to show cause alleging certain violations of the previous orders of the court.
Although the "main" issue surrounds the disbursement of funds and the periodic
accounts from the film "The Best Two Years, her claims included several other
minor issues. R. at 1904-38. Specifically, Wife's dismissed order to show cause
claims were as follows (classified into three categories):
Disbursement of Funds from Film and "Accounting" Claims
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1.

To grant judgments against Husband of $5,846, $7,143, $1,200,

$3,051, $3,066, 8,104, $3,878, and $3,952 for alleged incorrect payments [shortfalls]
to Wife of the funds from the film and the judgments carry interest until paid. R. at
1940-41,ffl[6-14and 1934 (hereafter "Wife's Claim #1").
2.

To hold Husband in contempt for not providing appropriate

accountings in relation to the distributions of the film proceeds (hereafter "Wife's
Claim #2"). R. at 1940, Tf 15.
3.

To order Husband to provide additional accounting information not

previously required by the June 2008 order (hereafter "Wife's Claim #3"). R. at
1940,ffi[16-17.
4.

To hold Husband in contempt for not paying Wife her one-half share

she was allegedly entitled to from the proceeds of the film (hereafter "Wife's Claim
#4"). R. at 1941,1[8.
Internet and Publishing Claims
5.

To order Husband to remove internet reviews or tags that he allegedly

posted (hereafter "Wife's Claim #5"). R. at 1941, p .
6.

To grant judgment against Husband for $100,000 for posting of

internet tags (hereafter "Wife's Claim #6"). R. at 1941, \5.
7.

To hold Husband in contempt for not removing negative internet tags

(hereafter "Wife's Claim #7"). R. at 1942, \\.
8.

To order Husband to draft apology letter to Deseret Book (hereafter

"Wife's Claim #8"). R. at 194142.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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9.

To order Husband to write apology letter to Granite Publishing

(hereafter "Wife's Claim #9"). R. at 1941, ]f4.
Claims for Requests for New Orders Regarding Property
10.

To grant judgment against Husband to Wife of $390,000 for the alleged

value of a house purchased by Husband in Virginia in 2007 (hereafter "Wife's Claim
#10"). R. at 1939,120.
11.

To hold Husband in contempt for allegedly "hiding5' assets and

accounts (hereafter "Wife's Claim #11"). R. at 1939.
Attorney Fees Claim
12.

To order Husband to pay Wife's attorney fees and costs (hereafter

"Wife's Claim #12"). R. at 1939
After a hearing on March 23, 2010, the domestic court commissioner found
that Husband had complied or substantially complied with the previous orders of the
court, denied her order to show cause claims, dismissed the order to show cause, but
then denied the attorney fee request of Husband. R. 2245-48. The commissioner
specifically found that the basis of his findings were not only those stated from the
bench, but that he was relying "heavily" on the "documents filed in response" by
Husband. R. at 2294, page 31.
Both parties objected to the recommendation of the commissioner and
requested a hearing with the district court (the "trial court). R. at 2218 and 2229.
After a hearing held on June 30, 2010, the trial court issued a memorandum ruling
which sustained the commissioner's dismissal of Wife's order to show cause claims,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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reversed the commissioner's denial of Husband's request for attorney fees, and
awarded $500 in attorney fees to Husband as the substantially prevailing party and as
a sanction for Wife's conduct. R. at 2258-69. Wife now appeals the trial court's
ruling on her order to show cause claims.
SUMMARY OF ARGUMENT
THE TRIAL COURT PROPERLY DISMISSED
WIFE'S CLAIMS AND AWARDED FEES TO
HUSBAND

Issue One: Res Judicata was Appropriate to Dismiss Some of Wife's Claims
The trial court properly ruled that some of the Wife's requests before the trial
court were properly dismissed on the basis of res judicata, while the remaining
claims were dismissed for failure to provide adequate proof of her claims. Wife's
claim against Husband for failure to provide appropriate accounting documentation
for the disbursement of the funds for the film was found to be without merit because
the issue of what constituted the required documentation Husband was to produce for
Wife was found to have been res judicata pursuant to the June 2008 order. All the
elements for res judicata for both issue preclusion and claim preclusion were met.
After determining what documentation was required by the previous order, the trial
court found that Husband had in fact complied with the prior orders of the court, or at
least substantially complied. Because the finding of compliance on the part of the
Husband was amply supported by the facts on the record and provided a reasonable
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basis for the trial court's decision, the trial court's ruling should not be found as
capricious, arbitrary, or a clear abuse of discretion.
Issue Two: Contempt Was Appropriately Not Found Due to Husband's
Compliance
The trial court properly placed the burden of proof on Wife in the contempt
proceeding. However, the placement of the "burden of proof' was and is made moot
and irrelevant after the court found that Husband had in fact complied with its
previous orders—defeating an essential element of a contempt claim. Because the
trial court: found that Husband has complied with the orders of the court in fact, there
is no need for a court to make findings on the "knowledge" and "ability to comply"
elements for contempt.
Additionally, the trial court made sufficient findings of fact to support the
legal conclusion of Husband's compliance—chiefly that Husband produced
documentation, testimony, depositions, records, and other admissible evidence to the
court showing his compliance and in his defense. On the other hand, Wife's claims
were based on "suspicions and hearsay." Indeed, in relying on the evidence
submitted by Husband, the trial court had more than sufficient factual grounds to
deny all her requests and dismiss her order to show cause.
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Issue Three: Dismissal of Wife's Claims was Proper
The trial court properly dismissed Wife's order to show cause claims after
having reviewed the pleadings filed by both parties, the supporting evidence in the
record, and after having received oral arguments from both parties.
The findings made by the court were adequate to support a finding of a
dismissal of the following of Wife's claims: Claim #1 for money judgments for nonpayment of film funds; Claim #2 to hold Husband in contempt for not providing
appropriate accountings in relation to the distributions of the film proceeds; Claim #4
to hold Husband in contempt for not paying Wife her one-half share she was
allegedly entitled to from the proceeds of the film; Claim #5, to order Husband to
remove internet reviews or tags that he allegedly posted; Claim #6 to grant judgment
against Husband for $100,000 for posting of internet tags; and Claim #7 to hold
Husband in contempt for not removing negative internet tags.
Additionally, some of Wife's other requests were dismissed as not proper for
an order to show cause setting or where no petition to modify had been filed, or wife
had not provided any evidence to support such claims, to wit: Claim #8 to order
Husband to draft apology letter to Deseret Book; Claim #9 to order Husband to write
apology letter to Granite Publishing; Claim #10 to grant judgment against Husband
of $390,000 for the alleged value of a house purchased by Husband in Virginia in
2007; and Claim #11 to hold Husband in contempt for allegedly "hiding" assets and
accounts.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

9

Issue Four: Basis for Attorney Fees Award was Adequately Supported
The trial court properly exercised its discretion in awarding attorney fees to
Husband against Wife in an enforcement action. The decision to award attorney fees
is within the sound discretion of the trial court. The trial court found properly that
Husband was the substantially prevailing party in this enforcement action and
correctly awarded fees on that basis. Additionally, the court provided adequate
factual basis for limiting the award of fees to $500. Finally, the trial court made
adequate findings that an award of attorney fees against Wife was appropriate as a
sanction against for her conduct including repeated litigation.
Issue Five: Attorney Fees Should be Awarded to Husband on Appeal
Husband was awarded attorney fees in the trial court in this divorce case. If
he should prevail on appeal, he should be awarded attorney fees and costs on appeal.
ARGUMENT
THE TRIAL COURT'S DISMISSAL SHOULD BE
AFFIRMED AS IT WAS BASED UPON SUFFICIENT
FACTUAL FINDINGS AND CORRECT APPLICATION
OF LAW.

I.

Issue One: Res Judicata Was Properly Applied to the Issue of the Manner
and Method of the Required Documentation for the Film Distributions.
Husband finds Wife's brief to correctly state the principles surrounding res

judicata for both claim preclusion and issue preclusion. However, Husband
disagrees with Wife's application of how res judicata was applied to this case by the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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trial court. Husband contends that both branches of res judicata support a dismissal
of certain of Wife's claims.
Wife's claim against Husband for failure to provide appropriate
documentation for the disbursement of the funds for the film was found to be without
merit because the manner and method of the required documentation was found to
have been res judicata. R. at 2245-48. In Wife's brief, Wife is mistaken that all the
claims were dismissed on the basis of res judicata.
Wife's recitation of the law of the two branches ofres judicata is correct.
Claim preclusion under Madsen (cited by Wife in her brief), requires (1) same
parties, (2) same claim, and (3) resulted in a final judgment. Madsen v. Borthick, 769
P.2d 245, 247 (Utah 1988). Issue preclusion under Collins (cited by Wife in her
brief) requires four (4) elements: (1) same party, (2) identical issue, (3) completely,
fully and fairly litigated, and (4) resulted in a final judgment. Collins v. Sandy City
Bd. ofAdjustment, 52 P.3d 167 (Utah 2002).
The trial court specifically found that the accounting documentation that
Husband was required to provide to Wife with the periodic disbursement of the film
funds had, in fact, been determined by the court in the June 2008 order, and thus that
issue—the required documentation—was res judicata.
Petitioner will give Respondent an accounting and/or disbursements checks (if
there are disbursement checks) within 60 days of receiving funds from
Halestorm, including a copy of the check from Halestorm received and an
accounting of the expenses and disbursements as attached to this agreement.
Petitioner will request that Halestorm simultaneously send Respondent copies
of all checks when they are sent to Harvest Films. Both parties will provide
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the other with K-ls as required by the Internal Revenue Service each year as
soon as reasonably prepared.
Order, entered June 30, 2008, at ^[13, in part.
Wife does not dispute that these were the same parties and that the June 2008
order was a final judgment.
Wife mistakenly contends that this was not the same issue or same claim.
However, wife claimed in the order to show cause that Husband should give her
documentation to support the distribution accountings—Wife's Claim #2 and #3.
These are the same claims, indeed the same issue raised and resolved in the June
2008 order. There is no real argument that this issue was not fully, fairly and
completely litigated in 2008. The parties went to court several times, attended
mediation, and ultimately argued the matter before the trial court. However, before
the trial court issued a decision, the parties stipulated to a resolution which was
reduced to a final order. It is extremely disingenuous for Wife to now argue that the
matter was not fully and fairly litigated. Thus, in application to this case, all elements
ofres judicata either under Madsen or Collins is present. A finding of res judicata
was appropriate "to protect the litigants from the burden of relitigating an identical
issue with the same party of his privy and to promote judicial economy by preventing
needless litigation." Smith v. Smith, 793 P.2d 407,409 (Utah Ct. App. 1990).
Wife seems to lump the dismissal of all her claims under the heading of res
judicata, however this is not the case. After having determined the issue of the
"required documentation" for the periodic accountings was already resolved (by res
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judicata), the court found that Husband had in fact complied with the order of the
court, or substantially complied, based on the evidence and documentation supplied
by Husband in his responsive pleadings. R. at 1952-2097. Husband supported his
defense to the accusation of non-compliance by providing the accounting
documentation he had given Wife since the June 2008 order. R. at 1991-2097. All of
these accountings were in compliance with the June 2008 documentation
requirements. Because his accounts were in compliance with the June 2008 order,
the court found Husband was in compliance in fact, and it was proper for the trial
court to dismiss Wife's Claims #1, #2, #3, and #4.
The finding of compliance of the Husband by the trial court was amply
supported by the facts on the record and provided a reasonable basis for the trial
court's ruling of dismissal. Because the findings are support by the record, they
should not be disturbed as capricious, arbitrary, or an abuse of discretion.
II.

Issue Two: A Finding of Compliance or Substantial Compliance Defeats a
Finding of Contempt.
The trial court properly dismissed the Wife's request for a finding of contempt

of Husband by properly finding that Husband had in fact complied or substantially
complied with the trial court's previous orders, and that that finding alone defeats a
finding of contempt.
Wife's brief correctly states the elements required for a finding of contempt,
to wit, (1) knowledge of the order, (2) ability to comply, and (3) intentional noncompliance in fact. Kessimakis v. Kessimakis, 580 P.2d 1090 (Utah 1978). When a
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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moving party alleges contempt of an order of the court, the moving party must show
by clear and convincing evidence all three elements. Wife contends in her brief that
the "burden of proof is upon the party against whom the order to show cause is
issued." De Young v. De Young, 135 P.2d 905, 906 (Utah 1943). However, the£>e
Young court did not hold this and is inapplicable to this case. The language referred
to in De Young was regarding the defense of ability to comply with the order, after it
is established that there was knowledge and non-compliance in fact. The De Young
court stated, "Ability to pay is a matter of defense and the burden of proof is upon the
defendant in the contempt proceeding." Husband in this case did not allege that he
did not have the ability to comply with the order. Husband here alleged, and the court
found that he had in fact complied with the order. R. at 2247, f4.
The Thomas case does not support Wife's position. The Thomas case found
in Wife's brief holds only that all three (3) contempt elements must be present by
clear and convincing evidence. "Accordingly, in order to justify a finding of
contempt and the imposition of a jail sentence, it must appear by clear and
convincing proof that: (1), the party knew what was required of him; (2), that he had
the ability to comply; and (3), that he willfully and knowingly failed and refused to
do so." Thomas v. Thomas, 569 P.2d 1119, 1121 (Utah 1977) (emphasis added).
The Thomas court reversed the holding of contempt of defendant because there was
not a finding that the defendant had the ability or that the defendant willfully failed
or refused to obey the court's order. Id. at 1122.
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In the case at bar, Husband alleged, and the court found, that he had in fact
complied with the order. Wife's brief incorrectly alleges that a "trial court must make
explicit findings with respect to each of the three substantive elements" for a finding
of contempt. The cases cited by Wife on this point all have to do with a finding of
contempt, not a finding of non-contempt. Without a finding on the element of "noncompliance in fact," a court cannot find a party in contempt—making findings on the
"knowledge" and "ability" elements irrelevant, moot, or unnecessary.
The trial court did make sufficient findings of fact to support the legal
conclusion of Husband's compliance that defeated the Wife's contempt claim. The
trial court found that Husband had complied or substantially complied and that the
court had relied "heavily" on the documents filed by Husband—relying on the
documents filed by Husband showed his compliance. R. at 2294, page 31-32.
The trial court did not commit plain error in its finding of compliance by
Husband. The evidence in the record shows that Husband had given Wife the
appropriate and complete required accounting for the distribution of funds. R. 11912033. On the final page of each periodic accounting, the exhibits provided by
Husband showed that he had in fact paid Wife one-half of the funds the parties were
entitled to in compliance with the court orders. R. at 1191-2033. In relying on the
pleadings filed by Husband, the court gave sufficient factual grounds to deny all her
requests, including the internet tag he removed as soon as he was given notice of it.
R. 1152-2079.
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The trial court found that the commissioner did not err in findings Wife's
"arguments to be without merit5' and that the court was making such findings "based
on the pleadings before the Commissioner," and concluded that Wife's "claims and
demands are not reasonable and serve only to increase the expense incurred in this
case." R. at 2262. Such findings are heavily supported by the record and Wife's
seven (7) filings since the divorce case was settled on the same issue. R. at 831, 93058, 1256 at ^[8, 1303, 1469, 1858-59, 1904-38. On the other hand, Husband's
pleadings are supported by documentation, testimony, depositions, records, and other
admissible evidence. R. 1953-2079. Wife's pleadings are not support by
documentation or admissible evidence, are mere suppositions on her part, or not
supported by third parties, affidavit, or deposition. The trial court found that Wife
was relying on "suspicions and hearsay evidence." R. at 2247, f 3, and 2294, page 28.

III.

Issue Three: The Trial Court Properly Dismissed All of Wife's Claims
After Two Hearings on the Merits.
The trial court properly dismissed Wife's order to show cause claims after

having reviewed the evidence and arguments found in the record. The commissioner
and the trial court judge both considered all the evidence and arguments before them.
R. at 2245-48 and 2258-69. Both parties filed pleadings and responsive pleadings to
all motions before the court on all issues. Both parties filed briefs with the trial
court. Both parties had the opportunity to present evidence and argument to the trial
court—with the commissioner on March 23, 2010, and with the district court judge
on June 30, 2010.
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The findings made by the court holding that the court was relying on
Husband's documentation were adequate to support a finding of a dismissal of all of
Wife's claims. Husband refuted and provided evidence sufficient to dismiss the
following claims as supported by the record:
•

Wife's Claim #1 for money judgments for alleged incorrect payments
from the proceeds of the parties' film interest was refuted by Husband in
his responsive pleadings by affidavits and attached documentation. R. at
1952-2079.

•

Wife's claim #2 to hold Husband in contempt for not providing the
appropriate periodic accountings in relation to the distributions of the film
proceeds was refuted by Husband in his proof provided of the accounting
provided by him. R. 1191-2033.

•

Wife's claim #3, which requested to expand the current order and order
Husband to provide additional accounting information not previously
required by the June 2008 order, was resolved by the finding that res
judicata applied and the issue of what specific periodic accounting
documentation Husband was required to supply to Wife related to the
disbursements of income from the film was provided for already in the
June 2008.

•

Wife's claim #4 to request to hold Husband in contempt for not paying
Wife her one-half share she was allegedly entitled to from the proceeds of
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the film was refuted by him by affidavit and by his accountings attached
as exhibits to his affidavit. R. 1191-2033.
•

Wife's claim #5 requesting Husband to remove internet reviews or tags
that he allegedly posted was refuted by him and he testified that he did
not write the reviews and he had forgotten about the "tags" and
immediately removed them as soon as he was given notice of the "tags"
by Wife, and by attaching proof to his affidavit that he had in fact
removed them. R. at 1186-90 and 2062-2065.

•

Wife's claim #6 requesting judgment against Husband for $100,000 for
posting/non-removal of internet tags and Wife's request to hold Husband
in contempt (claim #7) for not removing negative internet tags were
refuted by Husband, and the court found husband to be in compliance or
substantial compliance. R. at 2247 and 2062-2065.

•

Wife's claim #8 and claim #9 requesting Husband to draft apology letters
to Deseret Book and Granite Publishing was refuted by Husband in his
affidavit and attachments. R. at 2061-62.

Additionally, Wife's other requests were dismissed as not proper for an order
to show cause setting and no petition to modify had been filed (R. at 2247, at f7), or
wife had not provided any evidence to support such claims (R. 2247, at f 3), or
because necessary third-party Harvest Films was not a party to the action. The Court
cautioned Wife, "Respondent is invited to understand that Petitioner and Harvest
Films, LLC are not the same entity. If Respondent has claims specifically against
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Harvest Films, LLC, they are not properly the subject of this lawsuit between the two
individuals Petitioner and Respondent." R. 2262. Petitioner's affidavit and attached
documentation in the record, when coupled with the court's finding that
Respondent's claims were based upon "suspicions and hearsay evidence," provide
ample basis for denying all her claims. None of the following claims refuted by
Husband with affidavits and documentation had basis in non-hearsay, reliable, or
admissible evidence and properly dismissed:
•

Wife's Claim #1 for money judgments for alleged incorrect payments
from the proceeds of the parties' film interest. R. at 1952-2079. Wife did
not provide even one affidavit or any document that refuted Husband's
accounting that she had been paid all monies due to her.

•

Wife's claim #2 to hold Husband in contempt for not providing the
appropriate periodic accountings. R. 1191-2033. Wife did not provide
even one affidavit or any document that refuted Husband's accounting
that she had been paid all monies due to her.

•

Wife's claim #3 which requested to expand the current order and order
Husband to provide additional accounting information not previously
required by the June 2008 order. The court found that Harvest Films was
not before the court, and she had not filed a petition to modify, or
produced any evidence beyond her own suspicions that would support
such a request. She did provide copies of Halestorm checks as evidence.
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However, the amount of these checks does not speak directly to the
amount she is owed under the Amended Decree.
•

Wife's claim #4 to request to hold Husband in contempt for not paying
Wife her one-half share she was allegedly entitled to from the proceeds of
the film interests. R. 1191-2033. Wife did not provide any non-hearsay,
reliable or admissible evidence in support of her claim or to refute
Husband's accounting that she had not been paid properly.

•

Wife's claim #5 requesting Husband to remove internet reviews. R. at
1186-90 and 2062-2065. Wife did not provide any non-hearsay, reliable
or admissible evidence in support of her claim or to refute Husband's
testimony that he had not written the internet reviews complained of, and
thus he could not remove them, or that he had not removed the "tags" as
soon as Wife had given him notice the existence of the tags and a request
to remove them.

•

Wife's claim #6 requesting judgment against Husband for $100,000 for
posting/non-removal of internet tags and Wife's request to hold Husband
in contempt (claim #7) for not removing negative internet tags were
refuted by Husband. R. at 2247 and 2062-2065. Wife did not provide
any non-hearsay, reliable or admissible evidence in support of her claim
or to refute Husband's testimony that he had not written the internet
reviews complained of, and thus he could not remove them, or that he had
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not removed the "tags" as soon as Wife had given him notice the
existence of the tags and a request to remove them.
•

Wife's claim #8 and #9 requesting an order Husband to write apology
letter to Granite Publishing. Wife did not provide any non-hearsay,
reliable or admissible evidence in support of her claim or to refute
Husband's testimony that he had not written a letter to Deseret Book, or
that the letter written to Granite Publishing was inappropriate or against a
court order.

•

Wife's claim #10, requesting a judgment against Husband to Wife of
$390,000 for the alleged value of a house purchased by Husband in
Virginia in 2007. Wife did not provide any non-hearsay, reliable or
admissible evidence in support of her claim, nor did Wife explain at
anytime with sufficient clarity why such a judgment had merits in the law
or the facts. She basically was asking the court to speculate that Husband
had bought a house that could only have been purchased with funds that
existed prior to the divorce but were never disclosed during the divorce,
and that therefore, she should receive a money judgment. However, her
pleadings and oral argument were entirely devoid of any support for such
an allegation or the relief sought.

•

Wife's claim #11 requesting to hold Husband in contempt for allegedly
"hiding" assets and accounts. Wife did not provide any non-hearsay,
reliable or admissible evidence in support of her claim, nor did Wife
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explain at anytime with sufficient clarity why such a judgment had merits
in the law or the facts, and her pleadings and oral argument were entirely
devoid of any support for such an allegation or the relief sought.
Appellant also has raised the issue that there was no full hearing on all aspects
of her complaint, as the March 23rd hearing was solely for the purpose of
considering the subpoenas. Therefore, they did not have adequate opportunity to
present oral arguments on the Order to Show Cause itself. However, this is not an
accurate reflection of the record. The record was clear that the parties were there on
the order to show cause issues as shown in this exchange at the hearing before the
commissioner on March 23, 2010, during which Mr. Nemelka represented Wife and
Mr. Hunter represented Husband:
THE COURT: Aren't we still here on Order to Show Cause issues?
MR. NEMELKA: Yeah. We're not here on a petition to modify.
MR. HUNTER: Right.
THE COURT: We're here on Order to Show Cause issues.
R. at 2294, page 30.
Further, the conclusions reached by the Commissioner and the trial court do
not speak directly to the internet or new house claims. However, the commissioner
and the trial court sustained a finding that Husband had substantially complied and as
evidence of that relied on the documents provided by Husband:
THE COURT: Thank you.
In this matter, I find that this has come up several times, not once,
several times, before the court. And it's always similar argument, it's
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always similar. "Well, we think that we're not getting the right amount of
money." And the Court has resolved this and resolved it and as far as I
can tell from the 2008 order, resolved it again. And said, this is the
accounting that is required.
We are here on an order to show cause for contempt. Not to establish
new orders.
I find that Ms. Danneman [Wife] has failed to prove contempt by clear
an[d] convincing evidence.
I'm relying heavily, Mr. Hunter, on the documents you have filed in
response, so, I'm not basing it simply from what I'm stating from the
bench, but I do believe res judicata mean res judicata and it doesn't mean
just res judicata as to everything before. I think it means res judicata as to
exactly what documentation has to be provided. Both sides were
represented by attorneys, both sides could have argued for additional
documentation. It says what it says.
I believe, Mr. Hunter, your client [Husband] has complied with the
2008 order, at least he has substantially complied with the intent of the
2008 order; therefore, I'm dismissing the order to show cause. There not
being an underlying action, I don't have to go to the subpoenas, I don't
have to go to the discovery issues.
R. at 2294, pages 31-32. The "documents" supplied by Husband in response to the
order to show cause, amply provide a basis for a finding of compliance or substantial
compliance by Husband on all the order to show cause issues. See R. at 1952-2079.
IV.

Issue Four: The Trial Court Properly Awarded Attorney Fees to
Husband as the Substantially Prevailing Party or as a Sanction.
The trial court properly exercised its discretion in awarding attorney fees to

Husband against Wife in an enforcement action in which Husband was found to have
substantially prevailed and in which the trial court found an award of limited attorney
fees against Wife was a reasonable as a sanction against Wife for her conduct.
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The decision to award attorney fees is within the sound discretion of the trial
court. Oliekan v. Oliekan, 2006 UT App 405, p 0 , 147 P.3d 464, quoting Wilde v.
Wilde, 969 P.2d 438, 444 (Utah Ct. App 1998).
The determinative statute on attorney fees in an action to enforce a decree of
divorce is found in Utah Code 30-3-3(2):
In any action to enforce an order of custody, parent-time, child support,
alimony, or division of property in a domestic case, the court may award costs
and attorney fees upon determining that the party substantially prevailed upon
the claim or defense. The court, in its discretion, may award no fees or limited
fees against a party if the court finds the party is impecunious or enters in the
record the reason for not awarding fees.
(2011) (emphasis added). Additionally, the trial court held that the Connell case
guided the primary concern of the court in an enforcement action as to whether a
party substantially prevailed on a claim. Connell v. Connell, 2010 UT 139, at ^f28;
see also Finlayson v. Finlayson, 874 P.2d 843, 850 (Utah Ct. App. 1994).
The trial court found in this enforcement action that Husband was the
substantially prevailing party in this enforcement action. R. at 2261. There was no
evidence presented by Wife that she was impecunious. The trial court also found
that an award of attorney fees against Wife was appropriate as a sanction against for
her conduct. R. at 2260. Wife's brief does not directly attack the reasoning and legal
basis for the award of the fees but rather goes back to her previous argument that the
court erred in dismissing some of her claims, and, but for that inappropriate dismissal
for "res judicata", she would have been the prevailing party. Wife also claims that
because Husband removed an internet tag he had forgotten about, that she "prevailed
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to a certain degree." However, even this issue was dismissed—presumably because
of Husband's unrefuted testimony and documentation regarding his timely removal
of the "tag" after notice to him by Wife.
The specific findings made by the trial court which are supported by the
record amply support the award of attorney fees. Both the commissioner and the trial
court found that Husband had prevailed on all claims, thus providing the factual and
legal basis for the award of fees under Utah Code 30-3-3(2) and current case law.
The trial court found that Wife had litigated the same matters repeatedly. R. at 226061. The record indicates that the main issue in dispute between the parties—the flow
of funds from the film with the periodic accountings—was brought by Respondent at
least seven times. R. at 831, 930-58, 1256 at]f8, 1303,1469,1858-59,1904-38.
Indeed even after the June 2008 order which was designed to "end all
litigation," the court found that Wife's claims were without merit and that Wife's
"claims and demands are not reasonable and serve only to increase the expenses
incurred in this case." R. at 2262. The court found that limited fees were
appropriate in this case in the "interest of justice" because the court did not find
"strong evidence that [Wife] is litigating in bad faith." R. at 2261. But, again
exercising its broad discretion in relation to an award of fees in domestic cases, the
trial court found that Wife had lost on the main issue before the court and has
continued litigating despite the intention of the parties and the order of the court, and
found that there was a need for an award of fees as a sanction against Wife. R. at
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2261. Such findings adequately support the legal and factual basis for the award of
fees.
V,

Issue Five: Attorney Fees Should be Awarded to Husband on Appeal
Husband was awarded attorneys fees in the trial court in this divorce case. If

he should prevail on appeal, he should be awarded attorney fees and costs for this
appeal. "Ordinarily, when fees in a divorce were awarded below to the party who
then prevails on appeal, fees will also be awarded to that party on appeal" Burt v.
Burt} 799 P.2d 1166, 1171 (Utah Ct.App.1990). Inasmuch as Husband should
prevail on this appeal, he should therefore be awarded his fees expended on appeal.
Indeed, an award of attorney fees should be awarded as a deterrent to Respondent's
repeated harassing and expensive litigation.
CONCLUSION
For the foregoing reasons, Husband respectfully requests that this Court
affirm the trail court's ruling in the dismissal of Wife's order to show cause claims,
affirm the award of attorney fees to Husband against Wife, and award attorney fees
to Husband on appeal.
Dated: September 5, 2011.
Respectfully Submitted,

David J. Hunter
Counsel for Appellee
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ADDENDUM
Pursuant to Rule 24(a)(l 1) of the Utah Rules of Appellate Procedure, no
addendum is offered or necessary.
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